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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
DURHAM COUNTY cant-8 & €20 FILE NOS. 06 CRS 4334-356
C.S.C.

DUDIIAN CLuil 't ©.

NORTH CAROLINA - v

L
. (Caew, s

2. On May 18, 2006, the State of North Carolina provided the Defendant with 1278
pages of discovery, which included,amnngneedlmdupnnﬁonmdothcrthings, statements of
police officers, statements from Kim Pittman aka Kim Roberts, statements and medical records of
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omitted information showing lack of probable cause, even though officer other than officer-affiant
Wwas responsible for omissions); U.S v. Novation, 271 F.3d 968, 987 (11* Cir. 2001) (preliminary
showing made when officer misrepresented in affidavit past cooperation of informants): United
States v. Reivich, 793 F.2d 957, 961 (8™ Cir. 1986) (holding that Franks protects against omissions
that are designed to mislead, nrmmndeinrecklmdiaegnrdwhzthm-ﬂnywuuldmiﬂud,the
issuing judicial official); and Staze v. Watkins, 120 N.C. App. 804 (1 995) (noting that Franks holds
that misstatements and material omissions by government employees cannot legally support a
determination of probable cause; and police cannot insulate one officer's deliberate misstatement

merely by relaying it

{

1.
obtained thro

d

S

through an officer-affiant personally ignorant of its falsity).

ugh the State’s use of the Non-Testimonial Identification Order;
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Any proposed in-court identification of the Defendant in that it would be the
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1. OSBORN

ATTORNEY FOR THE DEFENDANT THE DEFENDANT
1829 Fmsm DIXON, DOUB, CONNER & FOSTER, PLLC
600 anlg.lm Square Post Office Drawer 8668

Chapel Hill, NC 27514 Greenville, NC 27835-8668

Tele: (919) 929-0987 Tele: (252) 355-8100

Fax: (919) 929.2740 Fax: (252)355-0271
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Michael B. Nifong, Esq.
District Attorney

Durham County Courthouse
Durham, NC 27701

This the 8* day of June, 2006. ; §
. J. & OSBORN
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ATTORNEY FOR THE DEFENDANT

1829 East Franklin Street
600 Franklin Square
Chapel Hill, NC 27514
Tele: (919) 929-0987
Fax: (919) 929-2740
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
DURHAM COUNTY FILE NOS. 06 CRS 4334-356
STATE OF NORTH CAROLINA
VS.

3. On March 23, 2006, I5tri
testimonial identification order (Application) from resident Superi
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I SgLJ.C.SheltonofﬂmDm-hamPolimDupmmtmpondedmwllmu
from Kim Pittman on March 14,2006 @ 1:22:29 a.m. that 2 “[drunk female
refused] to get out of dark colored Honda Accord in [parking lot).” Sgt.
Shelton met Kimﬁmnmwﬂngmuthepuﬁng lot to his location and
toldh.‘m:thatahehadpickedupnfemalewﬂkingupthesidewnlkalongthe
Duke Wall in the 600 block 6f N Buchanan. She said that she did not know
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mnuthbmthing,nsisnwhimthatshamraaHyMMnacinm. See
Statement of Sgt. J. C. Shelton.

3 After being forcibly removed € __ _“mfrom the car, she collapsed,
Sgt. Shelton ordered that she be taken to Access Center because he

erﬁmmm&rimuhmm

4.  Oncet -l Was at the Durham Access Center, Sgt. Shelton was
advisedsbeclaimedﬂmahehadbemnpod. Sgt. Shelton ordered that she
bemtmeukeUniymeospiul,thrcshuniwdttZ:ﬁ am. When
Sgt. Shelton met __ _* -« pyke University Hospital, C_ ™
€ T™t0ld Sgt. Shelton, “no one forced her to have sex.” Spt, Shelton
cauadhiswmchoommsnﬁq-tonnﬁfyhimthat:__ . “hadrecanted
her earlier rape allegation, Sge Statement of Sgi. J™C. Shelton.

- ¥ A few minutes ater, © T 'Wtold the S.ANE. (Sexual Assanlt
Nurse Exam) doctor that nad been raped. Sgt, Shelton then went back to

mdukedhuﬂeﬂamshchidmhadmtbeenmped

ldhimshedidnutwmtnnlktohimmdmmdcl}'ing

As can be seen by Set. Shehm‘srepon,lnvwdmorl-ﬁmannuverhfumed

the Court that *-“wmﬁmedorﬁkedinmﬁmﬁon.w

stated scveral versions o rape allegation, and had in fact recanted. See

Statement of Sgt. J. C. Sheiton. :

TheprobablacauseaﬂidaviluﬂnvmiguorHimanaHtgedthauSAN.Emmd '
nphyﬁdmmndumdmminaﬁnnnf(_____ and that he had
subpomed:hemedicdrecordsmdinterviewx. The following facts from the

1. TthANE.nmsewunotwﬁﬁedbutm“lnmmg.“
2. While Investigator Himan alleged that G T stated that she was
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walls.” The S.AN.E. nurse's report contains no opinion or conclusion that

evidence ufuthuphm'ultmult. In fact, unedoctornoteddm'ingh{a
examination nfﬁ'_"'_;betwem 3:14 am. and 3:40 am. that she
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Investigator Himan's inadequate probable cause affidavit failed to note any

facts obtained by Investigator Himan on 21, 2006, when { =™

~-w—wSTeported to the Durham Police Station with her “driver,” Jarriel
Jnhmon,tapickuphu-belongings. Onthisdate.(h . T 9told
Investigator Himan that prior to going to 610 N. Buchanan, she earlier had
aﬁ:nctinnntnhntclmomwithncuuplewhenshcpreformadusingn
vibrator, which clearly could have cause signs or symptoms of vaginal

the weekend from March 10 through 12,2006. See Statement of Investigator

- enttohﬁnnanth,ZOﬂﬁ.
Pp- 16 of the attached Exhibits Statement of Jarriel Johnson on April 6,

2006, pp. 17-21 of attached Exhibits.

J. KIRK OSBORN, AFFIANT ERNEST L. CONNER, JR,,
Swomtoandmbscﬁbadtobaforzma Swmtoandmbscribedtobefmmu
this the 7* day of June. 2006 this the 7" day of June, 2006,
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Statement of Sgt. J. C. Shelton, dated April9,2006 ...................... 1-3
Statement of Investigator Himan Summarzing Statement of

KimPitllnnnnMarchZﬂ,ZM@mmm ......................... 4
Handwritten Statement of Kim Pittman dated March 22,2006 ...,.,,.... . 5-11
Statement of Investigator Himan Summarizing statement of

Kim an on March 22, 2006 @ 12:40 . T e 12-15
Statement of Investigator Himan of his encounter with””

. > and Jarriel Johnson on March 21, 2006 @ 6:10 R w5 vinine 16
Handwritten Statement of Jarriel Lanier Johnson dated April 6,2006 .. ... .. 17-21

obtain a Non-Testimonial Identification Order, and provided

to the Defendant by the State of North Carolina through

discovery on May 18, 2006 are enclosed in the following

SEALED ENVELOPE containing 23 pages .....,........ v s e b e 22
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06/08/2006 10:16 FAX 919 595 5028 WRAZ-TV FOX50 @oo2

3/20/06 0856HRS - CONTACTED ANGELS ESCORT SERVICE,

SERVICE. SHE STATED THAT NIKI WHOSE REAL NAME IS

KIM PITTMAN ALSO WORKS FOR MELISSA. SHE STATED SHE DID
NOT KNOW HOW IT COULD HAPPEN AND THAT WHEN SHE TALKED
TO MS. PITTMAN SHE STATED SHE DID NOT KNOW HOW OR WHEN
IT COULD HAVE HAPPENED. SHE GAVE ME MS. PITMAN S NUMBER

q* __.1.

CASE. SHE STATED THAT SHE DID DANCE AT 610 NORTH
BUCHANAN, I ASKED HER IF SHE KNEW ANYTHING ABOUT WHY I
WAS CALLING. SHE STATED THAT SHE WAS TOLD THAT SHE
WOULD BE GETTING A CALL FROM THE POLICE ABOUT AN
INCIDENT THAT TOOK PLACE. SHE STATED THAT SHE HEARD
THAT MS. & 2 WAS SEXUALLY ASSAULTZD, WHICH SHE
STATED IS A "CROCK" AND SHE STATED THAT SHE WAS WITH
HER THE WHOLE TIME UNTIL SHE LEFT.

AND THE ONLY TIME SHE WAS ALONE WAS WHEN SHE WOULD NOT
'LEAVE AND THAT TIME PERIOD WAS LESS THAN FIVE MINUTES
WE MADE AN APPOINTMENT FOR HER TO MEZT ME AT STATION 2

AND HAVE HER GIVE ME A STATEMENT REGARDING THE
INCIDENT.
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06/09/2006 10:18 FAX 919 595 5028 WRAZ-TV FOX50

3/22/06 1325HRS - RECEIVED VOICE MAIL FROM ANDY

PETERSON STATING PLAYERS FROM LACROSSE TEAM WQULD NOT
BE MAKING THE MEETING.

3/22/06 - 1240HRS KIM PITTMAN CAME INTO TO TALK ABOUT
THE INCIDENT. KIM STATED THAT SHE WAS CALLED FROM HER
ESCORT SERVICE BY MELISSA TO DO A BACHELOR PART AT 610
BUCHANAN. SHE STATED SHE ARRIVED AT ABOUT 11:00 PM ON
3/13/06. SHE STATED THAT HER PRACTICE IS TO GET ID
FROM THE PERSON WHO IS IN CHARGE OF THE PARTY. SHE
STATED SHE TALKED TO DAN F. WHO SET UP THE PARTY. SHE
CHECKED HIS ID AND SHE STATED SHE THCUGHT IT WAS A NEW
YORK LICENSE THAT WAS DISPLAYED. SHE WAS THEN TOLD THAT
IT WAS NOT A BACHELOR PARTY BUT A GET TOGETHER AMONGST
FRIENDS. SHE STATED THAT THEY HAD TOLD HER THAT THEY
WERE ON SPORTS TEAMS, TRACK, BASEBALL AND THEY ALL WERE
GRAD STUDENTS. SHE STATED SHE WALKED TO THE BACK OF THE
HOUSE WITH DAN AND DAVE AND ENTERED THE HOUSE THROUGH
THEIR BACK DOOR. SHE STATED SHE WAS PAID $400 FROM DAN
AND WAITED FOR THE SECOND GIRL TO ARRIVE. SHE STATED
THAT SHE MET A COUPLE OF THE GUYS ANC TALKED TO THEM
FOR A BIT. THE GUYS WERE ANXIOUS AND ASKED FOR HER TO
CALL MELISSA BECAUSE THEY WERE ANXIOUS AND WANTED ME TO
CHECK ON THE SECOND GIRL. WE WERE TOLD THAT SHE WAS
SOON ON HER WAY. AT ABOUT 11:30 PRECIOUS ARRIVED AND

CAME TO THE BACK WHERE THEY MET FOR THE FIRST TIME.
SHE STATED SHE WAITED OUTSIDE SO “PRECIOUS” COULD GO

12
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06/09/2006 10:18 FAX 919 595 5028 WRAZ-TV FOX50

INSIDE AND COLLECT HER MONEY SHE SHOWED ME HER PAYMENT
$400.00 AND WE WENT STRAIGHT TO THE BATHROOM WHERE MY
OUT FIT WAS TO CHANGE CLOTHES. SHE STATED PRECIOUS CAME
WITH HER DANCING CLOTHES ON AND DID NOT NEED TO CHANGE .
SHE STATED SHE CONVERSED WITH PRECIOUS ABOUT HER PLANS
FOR THEIR DANCE. THERE WAS A KNOCK ON THE DOOR AND WE
WERE HANDED TWO DRINKS OF EQUAL AMOUNTS. SHE STATED SHE
SIPPED THE DRINKS (RUM AND COKE SHE THINKS) BUT PRECIOUS
CUP FELL INTO THE SINK DUMPING OUT THE CONTENTS, SHE
THINKS THE VICTIM HAD A COUPLE DRINKS FROM HERS BUT SHE
WAS NOT SURE. SHE FINISHED GETTING DRESSED AND
PROCEEDED TO THE LIVING ROOM, LED BY DAN TO DO THEIR
SHOW. SHE STATED THAT THERE WERE ABOUT 20- 25 YOUNG
GUYS WHO WERE ALL SITTING DOWN. SHE STATED THE SHOW
BEGAN AND SHE THOUGHT IT WAS GOING PRETTY WELL, SHE
STATED PRECIOUS STARTED TO SEE SIGNS OF INTOXICATION AT
THAT POINT. SHE STATED THEY CONTINUED WITH THE
PERFORMANCE UNTIL ONE OF THE BOYS PULLED OUT A
BROOMSTICK ON THEM AND STATED THAT HE WOULD USE IT ON
THEM. THE STATEMENT MADE HER FEEL UNCOMFORTABLE. SHE
STATED SHE RAISED HER VOICE THAT THE SHOW WAS OVER. THE
COMMOTION AND YELLING MADE “PRECIOUS” GET IRATE. I WENT
TO THE BATHROOM WITH PRECIOUS AND TOLD HER I WANTED TO
LEAVE. PRECIOUS FELT WE COULD GET MCRE MONEY AND THAT
WE SHOULDN'T LEAVE YET. SHE WAS UNCONTROLLABLE AT THIS
POINT AND WAS YELLING AT THE BOYS WHO WERE KNOCKING ON
THE DOOR TO LEAVE THEM ALONE. KIM STATED SHE FINALLY

i3
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06/08/2008 10:18 FAX 919 595 5028 WRAZ-TY FOX50

DECIDED TO LEAVE THE HOUSE. SHE LEFT THE BATHROOM
GRABBED HER BAG AND EXITED THE HOUSE WITH HER DANCING
GEAR ON. SHE WENT TO CAR WANTING TO LEAVE, BUT SHE DID
NOT WANT TO LEAVE PRECIOUS IN THERE ALONE. SHE STATED
SHE CHANGED HER CLOTHES IN THE CAR WHERE SOME OF THE
BOYS WERE COMING TO HER WINDOW TALKING TO HER. SHE
STATED SHE WAS TOLD BY ONE OF THE GUYS THAT PRECIOUS
WAS PASSED OUT IN THE BACK AND THEY ASKED IF SHE COULD
GO GET "PRECIOUS”. SHE STATED AT THAT POINT IS SEEMED
THAT THE GUYS MAY HAVE BEEN READY FOR THE NIGHT TO BE
OVER. I TOLD THEM THAT IF THEY COULD GET HER TO MY CAR,
SHE WOULD GET HER OUT OF THEIR HAIR.

WITH IN A FEW MINUTES, SHE WAS BEING HELPED OUT OF THE
SBACK YARD AND INTO MY CAR. SHE DID NOT HAVE THE BAG
THAT SHE HAD COME WITH AND ASKED HER IF SHE HAD THE
IMPORTANT THING THE MONEY. SHE TOLD HER YES BUT SHE DID
NOT SEEM COHERENT. PRECIOUS THEN TOLD HER THAT THEY
SHOULD GO BACK IN THE HOUSE BECAUSE THERE WAS MORE
MONEY TO BE MADE. I ASKED HER AGAIN WHERE HER THINGS
WERE AND SHE SAID “HERE”, “IT'S HERE" BUT KIM DID NOT
SEE ANY OF HER THINGS. I MADE AN ATTEMPT TO GET HER
THINGS. SHE STATED SHE GOT HER THINGS AND LOCKED THE
DOOR WITH PRECIOUS INSIDE. SHE WENT TO THE BACK OF THE
HOUSE TO TRY TO RETRIEVE HER BAG. SHE STATED SHE LOOKED
AROUND WITH DAN BUT WAS UNABLE TO FIND ANYTHING. SHE
WENT BACK TO HER CAR AND THE BOYS STARTED YELLING
"N “ TO BOTH OF THE GIRLS. SHE CALLED THE POLICE TO

14
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06/09/2006 10:18 FAX 919 595 5028 WRAZ-TV FOX50

REPORT RACIAL SLURS. SHE STATED SHE CALLED POLICE FROM
A FRIENDS PHONE (919- - ") SHE STATED IT WAS A KIWI
PHONE. WHILE IN THE CAR, KIM REPEATEDLY ASKED PRECIOUS
IF SHE HAD THE MONEY. SHE STATED THAT "PRECIOUS” WAS

OUT OF IT AND SHE TRIED TO ASK WHERE SHE LIVED BUT SHE
WOULD NOT TELL ME. SHE TRIED CALLING MELISSA TO GET A

HOLD OF THE DRIVER THAT DROPPED HER OFF BUT RECEIVED NO
ASSISTANCE FROM HER. SHE DECIDED TO GO TO 24HR GROCERY
STORE AND SEEK THE HELP OF AN OFF DUTY POLICE OFFICER,

CALL 911. SHE STATED THE POLICE ARRIVED AND WOKE HER UP
WITH SMELLING SALTS, THEY ASKED HER QUESTIONS BUT WAS
ONLY ABLE TO MUTTER “NO”. IT APPEARED THAT “PRECIOUS"
DID NOT WANT TO LEAVE HER CAR. THE POLICE STATED THAT
SHE WAS IN NO TROUBLE THAT THEY WOULD TAKE CARE OF HER.
SHE THEN STATES THAT SHE DROVE BACK ~ ALBANY

STREET. (SEE STATEMENT) . THROUGH A WARRANT CHECK KIM
PITTMAN WAS WANTED FOR A PROBATION VIOLATION AND HAD
GONE BY HER PREVIOUS MARRIED NAME OF “KIM ROBERTS” ,

SGT. GOTTLIEB AND INV. CLAYTON SERVED THE WARRANT.

3/22/06 1533HRS - SGT. STOTSENBERG CALLED, NO PLAYERS
ARRIVED FOR MEETING.

3/22/06 1615HRS - WITH THE INFORMATION THAT WE RECEIVED
IN REGARDING TO USING DIFFERENT NAMES, DIFFERENT TEAMS,
STATING THAT THEY WERE ON THE BASE BALL AND TRACK TEAMS
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06/708/2006 10:19 FAX 919 595 5028 WRAZ-TV FOX50

3/21/06 1810HRS - VICTIM ARRIVES WITH DRIVER JARRIEL

JOHNSON DOB 6/6/° .- ' SUNNYSTONEWAY RALEIGH, NC
27613.

VICTIM WAS INQUIRING ABOUT GETTING HER PROPERTY BACK.
I ASKED HER QUESTIONS TRYING TO FOLLOW UP ON A BETTER
DESCRIPTION OF THESUSPECTS, SHE WAS UNABLE TO REMEMBER
ANYTHING FURTHER ABOUT THE SUSPECTS. SHE STATED THAT
BRIAN TAYLOR DROVE HER TO THE PARTY SHE DID HAVE SOME
BEER BEFORE SHE CAME ABOUT A 24 0OZ BOTTLE

OF BEER. SHE STATED SHE DRANK THE BEZR AT ABOUT 10:40
PM

SHE STATED THAT SHE WAS FINE AND HAS DRANK BEER BEFORE
WITH NO PROBLEMS. SHE STATED THAT SHE HAD NOT HAD SEX
A WEEK PRIOR TO THE INCIDENT AND THAT WAS WITH HER
BOYFRIEND MATHEW MURCHISON, SHE STATED SHE HAD A
FUNCTION AT HOTEL ROOM WITH A COUPLE MALE AND FEMALE.

SHE STATED SHE DANCED FOR THEM AND USED A SMALL
(SEX TOY)

3/22/06 - 0830HRS RECEIVED A MESSAGE FROM SGT. GOTTLIEB
AND ANDY PETERSON LAWYER WHO IS REPRZSENTING SOME OF

THE TEAM MEMBERS AND STATED THAT THE? WOULD BE UNABLE
TO MAKE IT TO THE MEETING.

11l

@o14

/6



| 06/09/2006 10:19 FAX 919 595 5028 WRAZ-TV FOX50
'

SMTem OF:

- “ARRIEL LAVER. Toisod peas ufy) b
—*——-——:—--':, ~ M_—
Rales 2 : ..

0 /3




19
06/08/2008 10:19 FAX 919 595 5028 WRAZ-TV FOX50 @o1

Co:nl-n ')

SRS TR, - 7% o |/ V1 0 ) ) R R

“L"—_“J—q—ﬂi-hk\_w_ i <o .-._..-.-._EJ.B__ =
_""“"'-'“;"""“S'—l'j.-‘—\—j—-— @M&_ ______ Ao
i 4/{... I )

'l ‘r)nl-"' -



06/09/2006 10:19 FAX 919 585 5028 WRAZ-TV FOX50 @o17

-,
Comminllec o emavaei— . @
. AL _Tbia\se /9

1
v,

» danad
MNowk=, “/-/ﬂf.




06/08/2006 10:20 FAX 919 595 5028

WRAZ-TV FOX50

¥ 72

S S e e W

“Yo

o . - e

Qo1s




06/09/2006 1Iq:zn FAX 919 595 5028 WRAZ-TV FOX50 @o19
1
"L

REE IS WAy i) U 1Y O 1

I ‘
- _.-. el A b, - LA v ...H &y e B J '-q...:—i.. \) g _ "4’ ’
‘ t - | —
' thy 5 :
= A LN AY - L ik ' ot WA A poa AR I
. L I —-- - ——
s i\ JIh-l- ' — J % AN © — ‘q._.d!.li—n L) u"n sl 2




